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$73K Buys $200,000 House Thanks to
Debtor’s "Hat Trick" Screw-up.

foreclosure auction of the defendant’
Staten Island house came up on a
Wednesday at 9:3®. The courtroom

was packed with people ready to bid
on the house. The Referee announced the sale bbtis®, took
bids, and struck down the sale at $73,000 to theemsful bidder.

Moments later, the Referee informed the success#ddler that
one of the two owners of the house had filed bapticsuat
9:26aM; therefore, the foreclosure sale was invalid deditidder
should take back his bid deposit. At that momédra,duccessful
bidder callecRichard A. Klass, Your Court Street Lawydrout
whether the sale was indeed invalid.

Automatic Stay Operates as a “Stop” Sign:

People normally file for bankruptcy protection fore or both of
two reasons: (1) to discharge debt; and (2) toy/"dtar stop)
proceedings against the debtor, such as forecleslangsuits,
repossessions, evictions, etc.

Under Bankruptcy Code 8362(a), the filing of a brapitcy
petition with the United States Bankruptcy Courposes an
automatic stay upon creditors from taking certaitioas,
including specifically auctioning off the debtoHsuse (Note:
there are exceptions which may apply). Generatifipas taken

after the filing of the bankruptcy petition are null anoid, as if  «credit Counseling Certificate.” This Certificateates that the
they_never occurred._ In this particular sﬂuatrtbm_f_oreclosure debtor completed a credit counseling course wishirnonths

auction happened minutes aftethe bankruptcy filing. Under  pefore the bankruptey filing, which must be doneiider to be
normal circumstances, th_e automatic stay would waided thl_s eligible to file bankruptcy. Upon very close revigtvappeared
sale and the successful bidder would have mergtglgdack his hat the debtor simply took the old, expired Ciedife from her
bid deposit, without getting the house. prior bankruptcy case the year before (more themofths old)
and filed the same one again — a big but littléesat “no-no.”

Before the drastic changes to the Bankruptcy Co@®05 (under

the Bankruptcy Abuse Prevent_ion and Consumer Rioteact Upon further digging, it appeared that the co-owafethe house
[BAPCPA]), debtors would go in and out of bankrypiio prevent  haq previously filed bankruptcy and there was ateor

their houses from being sold. Since BAPCPA, itdgat®en more  terminating the stay a year earlier. Also, the debad both
difficult for debtors to get the benefit of the 6Bt sign —the first 1y ccesstully filed a bankruptcy before and hidifine current

filing will trigger a stay, the second filing a bfer stay, and the e without complying with the rules, including jraythe
third filing no stay unless requested. These “Stghs beginto  ¢oyrt's filing fee.

feel like a “Hat Trick,” where one player scoresethtimes.
Validation of Post-Petition Foreclosure Sale:

Searchlng fpr D_eta”S: The Court found that grounds existed to warranttieulment or
The first step in trying to salvage the foreclossate for the termination of the automatic stay and validatiorhaf foreclosure
successful bidder was reviewing every documen fitethe sale. Citing to several cases, the court identifidous factors

bankruptcy case. This included the “bare bonestipetand the
(Continued on back)



that should be considered in determining whetheatimate a
post-petition foreclosure sale, including whether:

(1) the creditor had actual or constructive knogkedf the
bankruptcy filing and, therefore, of the stay; f& debtor has
acted in bad faith; (3) there is equity in the @y of the
estate; (4) the property is necessary for an éffect
reorganization; (5) grounds for relief from stayseand a
motion, if filed, would have been granted priothe violation;
(6) failure to grant retroactive relief would caussecessary
expense to the creditor; (7) the creditor has mhetnially
changed its position on the basis of the actioartai) the
creditor took some affirmative action post-petittorbring
about the violation of the stay; and (9) the caditromptly
seeks a retroactive lifting of the stay and appro¥¢he action
taken.In re Campbell356 BR 722 (WD Mo.2006)n re
Williams 257 BR 297 (Bankr.WD Mo. 2001).

Reviewing the facts of the particular situatiore ®ourt found
“ample support” for annulling the stay retroactiwvahd validating
the post-petition foreclosure sale. These factsidted the bare
bones petition filed by the debtor with the expifeettificate, her
case being filed on the same date as the auctienrex
significant prior experience in bankruptcy, and tiegative effect
to the successful bidder’s (an independent thirtypaghts.

In granting the successful bidder’s motion, the IBaptcy Judge
determined that the “debtor’s failure to act in ddaith in this
case warrants the annulment of the automatic stdytese
validation of the petition day foreclosure sal@’re Annie
Williams US Bankruptcy Court, Eastern District of New York
Case No. 1-09-44856-dem [Decision dated Januarg@IqQ].
Since the Bankruptcy Court validated the foreclesale, the
successful bidder achieved his desired result ptinehase of the
Staten Island house, valued at more than $200{60873,000.

— Richard A. Klass, Esq!

Richard A. Klass, Esq., maintains a law firm enghurecivil
litigation at 16 Court Street, 29th Floor, Brooklyieights, New
York. He may be reached by phone at (718) COUR®r®Tmai
at RichKlass@CourtStreetLaw.com with any questiBnisr
results do not guarantee a similar outcome.

Announcement:
Special Legal Seminar

Moderated by:
Richard A. Klass, Esq.

What Supreme Court Justices
Want You to Know

A continuing legal education (CLE)
seminar for attorneys.

Presented by a distinguished judicial
panel consisting of:

Justice Lawrence S. Knipel,
Justice Abraham G. Gerges,
Justice Arthur M. Schack,
Justice Martin M. Solomon,
and Justice Ellen Spodek.

May 11, 2010
St. Francis College, Brooklyn Heights, New York

Offered by:

The National Business Institute (NBI)

Register today by calling NBI at (800) 930-6182.
Or visit www.nbi-sems.com
CLE credits: 7.0
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